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CHAMBERS OF
THE CHIEF JUSTICE

April 24, 1998

Honorable Newt Gingrich
Speaker of the House of Representatives
Washington, D.C. 20515

Dear Mr. Speaker:

By direction of the Supreme Court of the United States, I have the honor to
submit to the Congress the amendments to the Federal Rules of Civil Procedure
that have been adepted by the Supreme Court of the United States pursuant to
Section 2072 of Title 28, United States Code.

Accompanying these rules are excerpts from the report of the Judicial
‘Conference of the United States containing the Advisory Committee Notes
submitted to the Court for its consideration pursuant to Section 331 of Title 28,
United-States Code.

Sincerely,

(iii)



‘SUPREME COURT OF THE UNITED STATES

April 24, 1998

ORDERED:

1. That the Federal Rules of Civil Procedure for
the United States District Courts be, and they hereby are,
amended by including therein a new Civil Rule 23(f).

[See infra.,pp. ____ _ ]

2. That the foregoing amendments to the
Federal Rules of Civil Procedure shall take effect on
Deeember 1, 1998, and shall govern all proceedings in
civil cases thereafter commenced. and, insofar as just and
practicable, all proceedings in civil cases then pending.

3. That THE CHIEF JUSTICE be, and hereby
is, authorized to transmit to the Congress the foregoing
amendments to the Federal Rules of Civil Procedure in
accordance with the provisions of Section 2072 of Title 28,
United States Code.

(1)
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PROPOSED AMENDMENTS TO THE
FEDERAL RULES OF CIVIL PROCEDURE

Rule 23. Class Actions
¥ 3k %k %k %

(f) APPEALS. A court of appeals may in its discretion
permit an appeal from an order of a district court
granting or denying class action certification under this
rule if application is made to it within ten days after entry
of the order. An appeal does not stay proceedings in the
district court unless the district judge or the court of

appeals so orders.



LrombasaaLMEGHAM - ADMINISTRATIVE OFFICE OF THE
UNITED STATES COURTS
CLARENCE A LEE. .

Associate Director WASHINGTON, D.C. 20544

November 12, 1997

MEMORANDUM TO THE CHIEF JUSTICE OF THE UNITED STATES
AND THE ASSOCIATE JUSTICES OF THE SUPREME COURT

By direction of the Judicial Conference of the United States, pursuant to the
authority conferred by 28 U.S.C. § 331, I have the honor to transmit herewith for the
consideration of the Court a proposed new Rule 23(f) of the Federal Rules of Civil
Procedure. The Judicial Conference recommends that this amendment be approved by
the Court and transmitted to the Congress pursuant to law.

For your assistance in considering this proposed amendment, | am also
transmitting an.excerpt from the Report of the Committee on Rules of Practice and
Procedure to the Judicial Conference and the Report of the Advisory Committee on the
Federal Rules of Civil Procedure.

Attachments

A TRADITION OF SERVICE TO THE FEDERAL JUDICIARY
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EXCERPT FROM THE
REPORT OF THE JUDICIAL CONFERENCE
COMMITTEE ON RULES OF PRACTICE AND PROCEDURE
SEPTEMBER 1997

TO THE CHIEF JUSTICE OF THE UNITED STATES AND MEMBERS OF THE -
JUDICIAL CONFERENCE OF THE UNITED STATES

sssss

AMENDMENTS TO THE
FEDERAL RULES OF CIVIL PROCEDURE

The Advisory Committee on Civil Rules submitted proposed amendments to Rule
23(cX1)” and Rule 23(f) on class actions, together with Committee Notes explaining their
purpose and intent. The proposed amendments were part of a larger package of proposed
revisions to Rule 23 circulated to the bench and bar for comment in August 1996. Public
hearings on the proposed amendments were held in Philadelphia, Dallas, and San Francisco. The
Standing Rules Committee approved new subdivision (f), but recommitted the proposed
amendments to (c)(1) to the advisory committee.

mmmmm'sm@mwmmmm,mn
was asked by the Judicial Conference to act on the recommendation of the Ad Hoc Committee on
MLWwMWMZ3MkahMMMWm
To understand the full scope and depth of the problems, the advisory committee sponsored or
pesticipated in a series of major conferences at the University of Pennsylvania, New York
University, Southern Methodist University, and the University of Alabama, as well as studied the
issues at regularly scheduled meetings elsewhere. During these conferences, the advisory
committee heard from experienced practitioners, judges, academics, and others. To shore up the

“The Standing Rules Committee decided to recommit the proposed amendments to Rule
23(c)(1) to the advisory committee for further consideration.
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minimal empirical data on curvent class action practices, the Federal Judicial Center, at the
.-requestof the advisary commitiee, completed a study of the-use of class actions terminated
within a two-yearperiod in four large districts.

-In the course of its six-year study, the advisory committee considered a wide array of
~procedural changes, including propesals to consolidate (b)(1), (b)(2), and (b)(3) class actions, to
add opt-in and opt-out flexibility, to enbance notice; to define the fiduciary responsibility of class
representativeness and counsel, and to regulate attomey fees. -In the end, with the intent of
stepping cautiously, the committee opted for what it believed were five modest changes which
were published for comment in August 1996.

During the six-month commentary period, the advisory committee received hundreds of
~pages of written comments-and testimony from some 90 witnesses at the public hearings.
‘Comments.and testimony were received from the entire spectrum of experienced users of Rule
23, including plaintiffs’ class-action lawyers, plaintiffs’ lawyers-who prefer not to use the class
action device, defendants’ Jawyers, corporate-counsel, judges, academics, journalists, and
litigants who had been class members.- The work of the advisory.committee and the information
considered by it, including all the written statements and comments and transcripts-of witnesses’
testimony, fifled a four-volume, 3,000 page compendiuny of the committee’s working papers
published in May 1997.

Atthough five general changes were published for commest, the advisory committee
decided-to proceed with.only the proposed amendments to Rule 23(c)(1) and (f) at this time. The
change to Rule 23(c)1)-would clarify the timing ofithe.court’s certification decision to reflect
present practice. New subdivision (f) would-authorize a permissive interiocutory appeal, in the
sole discretion of the-court of appeals, from-an order granting or denying class certification. The
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remaining proposed changes either were abandoned or deferred by the advisory committee after
further reflection, or set aside in anticipation of the Supreme Court’s decision in Amchem
Products, Inc. v. Windsor, No. 96-270 (decided June 25, 1997) — a Third Circuit case holding
invalid a settlement of a class action that potentially consisted of tens of thousands of asbestos
claimants. The advisory committee carefully considered whether to delay proceeding on the
proposed amendments to Rule 23 (cX(1) and (f) and wait until action on the remaining proposed
amendments to Rule 23 was completed. But it conciuded unanimously that the changes to (c)X(1)
and (f) were important and distinct from the remaining proposed changes and needed to be acted
on expeditiously. In particular, the proposed change to Rule 23(f) could have immediate and
substantial beneficial impact on class action practice.

New subdivision (f) would create an opportunity for interlocutory appeal from an order
granting or denying class action certification. The decision whether to permit appeal is in the
sole discretion of the court of appeals. Application for appeal must be made within ten days after
entry of the order. District court proceedings would be stayed only if the district judge or the
court of appeals ordered a stay. Authority to adopt an interlocutory appeal provision was
conferred by 28 U.S.C. § 1292(e).

The advisory committee concluded that the class action certification decision warranted
special interlocutory appeal treatment. A certification decision is often decisive as a practical
matter. Denial of certification can toll the death knell in actions that seck to vindicate large
numbsers of individual claims. Alternatively, certification can exert enormous pressure to settle.
Because of the difficulties and uncertainties that attend some certification decisions—those that
do not fall within the boundaries of well-established practice—the need for immediate appellate
review may be greater than the need for appellate review of many routine civil judgments. Under

present appeal statutes, however, it is difficult to win interlocutory review of orders granting or
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denying certification that present important and difficult issues. :Many such orders fail to win
district court certification for interlocutory appeal under 28 U.S.C. § 1292(b), in part because
some courts take strict views of the requirements for certification. Resort has been had to
mandamus, with some success, but review may strain oxdinnrymandamus'pﬁnciples.

The lack-of ready appellate review has made it difficult to develop a body of uniform
national class-action principles. Many commentators and mmesm advised the advisory
committee that district-courts often give different answers to important class-action questions,
and that these differences encourage forum shopping. The commentators and witnesses who
testified on proposed Rule 23(f) provided strong, although not universal, support for its adoption.

The main ground for opposing the proposed amendment was that applications for
permissionto appeal would become a routine strategy of defendants to increase cost and delay.
‘Fheadvisory committee recognized that there might be strong temptations to seck permission to
appeal, particularly during the early days of Rule 23(f). It hoped that lawyers would soon
recognize that appeal would be granted only in cases that present truly important and difficult
issues, and that the potential for many ill-founded appeal petitions would quickly dissipate. In
any event, it relied on the advnce of many.circuit judges that applications for permission to appeal
under 28 U.S.C. § 1292(b) are quickly processed, adding little to the costs and delay experienced
by the parties and trial courts, and imposing little burden on the courts of appeals. The
committee was confident that, as with § 1292(b) appeals, Rule 23(f) petitions would be quickly

-resolved on motion. The advisory committee concluded that the benefits of the proposal greatly
outweighed the small additional workload burden.

The Standing Rules Committee concurred with the advisory committee’s

recommendation to add a new Rule 23(f). The proposed amendments to the Federal Rules of
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Civil Procedure, as recommended by your Committee, are in Appendix C with an excerpt from
the advisory committee report.
Recommendation: That the Judicial Conference approve the proposed new Civil
Rule 23(f) and transmit it to the Supreme Court for its consideration with the
recommendation that it be adopted by the Court and transmitted to Congress in
accordance with the law.

LR ER D]
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COMMITTEE ON RULES OF PRACTICEAND PROCEDURE  Agenda F-18 (Appendix C)

OF THE

Rules

JUDICIAL CONFERENCE OF THE UNITED STATES September 1997

WASHINGTON, D.C.20544

PETER G. McCABE Mmm
ADRIAN G. DUPLANTIER
PALL V. NIEMEYER
CIVILAULES
0. LOWELL JENSEN
CRIMINAL RULES
FERN M. SMITH
EVIDENCE RULES
Tos: Honorable Alicemarie H. Stotler, Chair, Standing
Committee on Rules of Practice and Procedure
From: Paul V. Niemeyer, Chair, Advisory Committee on Civil
Rules
Date: May 21, 1997
Re: Report of the Advisory Committee on Civil Rules

I Introduction

The Advisory Committee on Civil Rules met on March 20 and 21,
1997, in Tuscaloosa, Alabama. The Advisory Committee met again on
May 1 and 2, 1997, in Naples, Florida. A brief summary of the
topics considered at these meetings is provided in this
Introduction. Part II recommends that this Committee transmit to
the Judicial Conference, with a recommendation for adoption, two
amendments of Civil Rule 23 dealing with class actions..

* k k k %

The March meeting was held in conjunction with the American
Bar Association CJRA Implementation Conference. Advisory Committee
members attended the plenary sessions of the Conference, and met
separately to conduct Committee and subcommittee business. The
major tasks for the Committee were devoted to shaping the class-
action agenda for the May meeting and discussing the progress of
the Discovery Subcommittee.

The May meeting was devoted almost entirely to the class-
action proposals that were published in August, 1996, and to
additional class-action proposals that emerged from public comments
and testimony.

* % % % *

Rules App. C-1

CHAIRS OF ADVISORY COMMITTEES
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IX ACTION ITENS
Rules “Transwmitted for Judicial Conference Approval
Rules 23(c) (1), 23(f)

The Committee has .determined to break out two of the proposed
amendments to -Civil Rule 23 published in August, 1996, and to
‘recommend now their transmission.for adoption. The two -amendments
- a-medification of Rule 23(c)(1)" and the addition of new Rule
23(f) — are discrete and, in the Committee’s unanimous judgment,
will provide immediate benefits to the.bench and bar. Moreover,
Congress is interested in Rule 23(f). Two bills have been
introduced that parrot proposed Rule 23(f).

LR

Rule 23(f)

Proposed Rule 23(f) 'is new. It creates an opportunity for
interlocutoxy appeal from an order granting or denying class action
certification. The decision whether to:permit appeal is confided
to the sole-discretion of the court of appeals. .Application for
appeal must be made within-ten days after entry of the order.
District court proceedings. are stayed only if the district judge or
the court of appeals orders a stay.

Authority to .adopt .an interlocutory appeal provision is
created by 28 U.S.C. § 1292(e). Procedures governing such .appeals
are provided by proposed Appellate Rule 5, which is proceeding in
tandem with proposed -Rule 23(f). (It should be noted that
Appellate Rule 5 serves purposes independent of proposed Rule
'23(f) . -Appellate Rule 5.should:proceed whether or not Rule 23(f)
is submitted to the Judicial Conference at the same time.)

This interlocutory appeal provision has persisted virtually
unchanged through the many -alternative .Rule 23 drafts that have
been prepared by the Advisory Committee over the last six years.
It responds ‘to widespread observations that it is difficult to
secure effective appellate review of class certification decisions,
and that increased appellate review would increase the uniformity
of :district-court practice. The need for appellate review is
witnessed in some part by the recent increase in mandamus review.
A permissive interlocutory -appeal procedure will alleviate the

“The Standing Committee on Rules of Practice and Procedure
voted to recommit the proposed amendments to Rule 23(c) (1) to the
Advisory Committee on Civil Rules for further consideration.

Rules App. C-2
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strain on traditional mandamus doctrine.

Opposition to a new interlocutory appeal provision has
persisted virtually unchanged through the life of the proposal.
The main ground of opposition is that applications for permission
to appeal will become a routine strategy for increasing cost and
delay. Many of those who submitted comment and testimony repeated
this refrain. 1In addition, there was concern that permission to
appeal would be granted primarily in "pathological® cases, yielding
a body of appellate law that provides a misleading picture of
ordinary and sound certification process. Finally, conflicting
views were offered on the stay provision. Those who decried the
appeal provision argued further that stays of district court
proceedings should be discouraged even more vehemently than the
proposed rule would do. The need to pursue prompt discovery was
urged to be particularly urgent.

The response to these objections also has remained constant.
Circuit judges, relying on experience with discretionary
interlocutory appeals under 28 U.S.C. § 1292(b), express confidence
that applications for leave to appeal will be decided promptly.
The risk of delay will be realized only when a certification
determination presents questions of such difficulty and importance
as to warrant immediate appeal. And even when leave is granted,
the provision requiring an express order to stay district court
proceedings will protect any real need to continue pretrial
development of the case.

Rules App. C-3
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PROPOSED AMENDMENTS TO THE
FEDERAL RULES OF CIVIL PROCEDURE’

Rule 23. Class Actions

1 ok ek ok

COMMITTEE NOTE

Subdivision ). This permissive interlocutory appeal
provision is adopted under the power conferred by 28 U:S.C. § 1292(e).
Appeal from.an order granting or denying class certification is
permitted in the sole discretion of the court of appeals. No other type
of Rule 23 order is covered by this provisien. The court of appeals
is given unfettered discretion whether to permit the appeal, akin to the
discretion exercised by the Supreme Court in acting on a petition for
certiorari. -This discretion suggests an analogy to the provision in 28
U.S.C. § 1292(b) for permissive appeal on certification by a district
court. Subdivision (f), however, departsfrom the § 1292(b) model in
two significant ways. It does not require that the district court certify

New material is underlined.
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2 FEDERAL RULES OF CIVIL PROCEDURE

the certification ruling for appeal, although the district court often can
assist the parties and court of appeals by offering advice on the
desirability of appeal. And it does not include the potentially limiting
requirements of § 1292(b) that the district court order "involve[] a
controlling question of law as to which there is substantial ground for
difference of opinion and that an immediate appeal from the order
may materially advance the ultimate termination of the litigation."

The courts of appeals will develop standards for granting
review that reflect the changing areas of uncertainty in class litigation.
The Federal Judicial Center study supports the view that many suits
with class-action allegations present familiar and almost routine
issues that are no more worthy of immediate appeal than many other
interlocutory rulings. Yet several concerns justify expansion of
present opportunities to appeal. An order denying certification may
confront the plaintiff with a situation in which the only sure path to
appellate review is by proceeding to final judgment on the merits of
an individual claim that, standing alone, is far smaller than the costs
of litigation. An order granting certification, on the other hand, may
force a defendant to settle rather than incur the costs of defending a
class action and run the risk of potentially ruinous liability. These
concerns can be met at low cost by establishing in the court of appeals
a discretionary power to grant interlocutory review in cases that show
appeal-worthy certification issues.

Permission to appeal may be granted or denied on the basis of
any consideration that the court of appeals finds persuasive.
Permission is most likely to be granted when the certification decision
turns on a novel or unsettled question of law, or when, as a practical
matter, the decision on certification is likely dispositive of the
litigation. /
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FEDERAL RULES OF CIVIL PROCEDURE 3

The district. court, having worked through the certification
decision, often will be able to provide cogent.advice on the factors
that bear on the decision whether to permit appeal. This advice can
be particularly valuable if the certification decision is tentative. Even
as to a firm certification decision, a statement of reasons bearing on
the probable benefits and costs of immediate appeal can help focus
the court of appeals decision, and may persuade the disappointed
party that an attempt to appeal would be fruitless.

The 10-day period for seeking permission to appeal is
designed to reduce the risk that attempted appeals will disrupt
continuing proceedings. It is expected that the courts of appeals will
act quickly in making the preliminary determination whether to
permit appeal. Permission to appeal does not stay trial court
proceedings. A stay should be sought first from the trial court. If the
trial court refuses a stay, its action and any explanation of its views
should weigh heavily with the court of appeals.

Appellate Rule 5 has been modified to establish the procedure
for petitioning for leave to appeal under subdivision (f).

Changes Made after Publication (GAP Report)
No changes were made in the text of Rule 23(f) as published.

Several changes were made in the published Committee Note.
(1) References to 28 U.S.C. § 1292(b) interlocutory appeals were
revised to dispel any implication that the restrictive elements of
§ 1292(b) should be read in to Rule 23(f). New emphasis was placed
on court of appeals discretion by making explicit the analogy to
certiorari discretion. (2) Suggestions that the new procedure is a_
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4 FEDERAL RULES OF CIVIL PROCEDURE

"modest" expansion of appeal opportunities, to be applied with
"restraint,” and that permission "almost always will be denied when
the certification decision turns on case-specific matters of fact and
district court discretion," were deleted. It was thought better simply
to observe that courts of appeals will develop standards "that reflect
the changing areas of uncertainty in class litigation."

O



